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ffiqr S;qn, 
qrgm (q+€), rrq-+c Er<r crfud /

Passed by Shri Akhilesh Kumar,Commissioner (Appeals),RaikoL

3Iq{ 3ng5/ Fg6 3{rX6/ sqr{s/ r{rT{ 3n{-m, +fl-{ rc{rE iltm/ +{rsi(/T< \r++{rfi(,rrm6t / qrT{fi / Tiffurqt ET{T

wrftfu6 q6 qt ,,1lr t 1frar /
Arisingout ofabove mentioned 0lO issued by Additional/loint/Depury/Assistanr Commissioner, Central Excise/ST / cST, Rajkot

/ lamnagar/ Gandhidham I

3rffi& ffi{r CrC \rt Sdr /Name & Address of tieAppellart&Respondent :-

M/s. Ramoli Granite Pvt Ltd (8-A, National Highwa, At Sartanpar), Matel Road Dhuva, Morbi-363621, cujarar

sq irftrr{iT{rq} } qqa +q {F{ ffirftT =J+{ d' :'rr+ lrNt I rri}-rrq + sceT 3rft{ Erq( 6r Efif,r l- /
f1y PeIson a8Srieved by ttis Order-in-Appeal riray file an appeal to t}le appropriate aurhonty rn the followrng
way.

lrtga"5:Ilrq ITE [T Er-II-{IIrIErq:TI{IftFFrsrS yrd 3r1rT. s-<Er T,'rrE ,rs ,flqr+rrT ,1944 {T [r- 3sB + f{-
mT trrrT qftIri'{q, 1994 6t ?rr{r 86 fi 3l.flH l;lstffdd TrrE +l fi 

'r6-4t ? t/

Appea.l-to Clstoms,, PAc.lse & Servic.e Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
ot the t'rnance Acl, 1994 ar appeal lies to:-

fuElq:iqqQr*aff^rrr! ffrr rgo, i*a sicr{a iF+ \,ri t-{rf{ 3iffiT ;{rrrfu{rrur ff fti}q fta, te ai+ a z,
nP. s. q,q, Tg re-ql, 616l lIFfi srr6rr t/

Th_e. Fpecial bench of gustoms, Excise & Service Tax Appellare Tribunal of West Block No. 2, R K Puram, Ncw
Delhi rn aI malters relaung to alassification ard valuatibil

r!+5. qHE- I {a)i S{rq rrq .cfri + 3rqr+t ,lq qfr ,,ft+ trrrr srq +frq rlwe cpn mi i-+r* 3rffis -,rrqri}-+.'rr tftri"l+r

To the West regonal bench of Customs, Excise & Service Tax Appellate Tnbunal {CESTAT) ar, 2-J Floor,
Bhaumali Bhawdn, Asarwa Ahmedabad-38ooI6m case of appeals otlEi than as ment-ronEd in para lial above

sffiq qr+rftrrrq * qrer sf{ T*{r E-.r * frq F*q r rR cFs. r}r{-{rM zoo t. + ft{q 6 + nT,id ftlritad frr',Tq
ccT EA-3 +qR cftfl tTS R.q-l Tr{r flBrr ,rcl i6q i sq d.fi yR s- qrr dn .Tirr{ er+ fr qtq.qrn ft il.r ein T'nqr'rr{r
rqt+r. wu s qrc m rri +"c.s ifiE nm' qt so;Trg t'rq { 3rojqr s0 Tc Frs + rrftr{"t fr 6{er:1000/.rr} s000i.Erq
*++r ro.oooi. trt fi R'rffta +qr sr-6 ff cft nTn 6ti ftrrifl:a cr=T {r q,rfrr+. ,i;iftra jrfrftq -+rcrft+.q fr dmiT + {Brr+
rrrgn + q q rd'€I fl Erdrqr+ eI{_ + a_+ rra rra rerr.Fd a-fi BTE flfl -r6fi qET - 

r g{Ard ET'€ FI Errdr{ a6+TTq
$gr^t d-ir qrRq r€r:iqfu-a 3{ff4'q 

'{rtr.Bjq--q 
ff ,nqr frra ii -+.rr 3ntrT (* si-e') Hftt ir*6i-- I lio t00/- ?r.rr' -r

r4ur qF6 qqr FCfl EIIII t/

The aDDeal to the ADDellate Tribunal shel be filed in ouadruDlicate In form EA-3 / as Drescribed under Rulc 6 of
Centr'el Excise {Ad6eall Rules. 2001 and shall bE acco'moanred asainst one wtrrch at least should be
accomDanied bv" a lee of Rs. I.000/- Rs.5000/-. "Rs.10.000/- where anount ot
du tvddmand / inl eiesl / Denalrv / refund is uDto 5 Lac..'5 l-ac lo 50 Lhc and abov'e 50 Lac resoectrvelv in the form
of c'rossed birnk draf( irt fav6irr of Asst. Reeistrar of brarch of anv nominated public sect6r banti of t}re Dlac"
where the bench oI anv nominated DLrblic sEctor bank of the Dlace"where t}Ie behch of tle Tribunal is silu'aled.
Application made for gianl of slay sliall be accompanied by a lee of Rs. 500/-

qr&6-Gffilftq/
Date of issue:

3Tffiq ;lrrtrrI+?lT t {qer q+{, fr13Tltft{q, t99{ ff eryr A6U) + ,e'n t+rry f;t.l-r+r*, L994, +-f+{E 9CI) } Ti R"ffI
Fr, s T .5 t qr{ c1-d4l I ti Tr F4itl (l?r r.Fr Er?I ERr 3{rter T Iir€Z fiFr 6i q{l El Tqrfi',l $rl qr4 q q{tr st r"r lq rr+ cl-d
eqrffi{-dri vrFg(1 3rt, ETt t Fc + +-< \.+ xP * wu, f6r -!"r{, fl qtq,arrl ff rfu -+' {rrq'r nqr--tqirr,Frl'5 {ra r r{i
+-rr.5 {rq 6qq qr 50anq 5ITq 5 3[{{r 50 arq 5cq q 5Il{{ B FcrI: t,q00/- ErIq, S,0Q0/- tq4 qmr 1Q,000/. I,r1 $'
F!ffii a; ,IiE fr qft qnn +i-ft?rffti n5q -r qnia, -iqfu<-rffiq grqifo-+'q + irqr t'{flTF .Frq,r+ 

-+rq n Ht .tt
],-atiT6 el'q +6 gr/T flit l-€itdr4 a-6 gfsd dl,r-I+'fi TI{r fltlrr r q{t?I4 Erre 6I llrfi4. aq fi -lq ,JFTI_q Rr{I slti'r r{r
fJt4 "ffiq 'q-qml'"r ff cngt flri i r ojrn nGrr 1t rrl*'; + +r, r.+T{. qa } +4 500/- rr-r {r ftur+- gFE 7Fr $qr
Etrn r/
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(L)

(ii)

(c)

(Ll

Bi 3rfofi-(c.1994 ff Er'r go & rq-urrrrt (2) gd, {2At + iE+d r$ # Tff ,rfi-{, +{16r lM, 1994, + F+qq 9(2) r,ri
g(zAt + TFd Futft y{r s T.-7 it fi 7I cai,ft G rq* ,rrq ,nr+, q.*q r"rra o1+ rnr< vrq+ 1x{m1, iffiq rqr< ctr{ Er.r
crird 3nasr fi yf+qi dE.r 6r rr+c' i (16 Tfi sfiFl.( frfi flB ?tr j{r{tr aRT-qFr{s 3{r{t- 3r-rfl rqiq-r. :r;*tq - ctqr
+{rr., qi jrffrq qrqrftr6."r'*' 3n:rdi rf 6-a 'r iiivr aq qr+ xrdq #-vR fi qni i riqr-rrf,i drrfi r /'
The aDDeel under sub secuon {21 and l2Al of the secuon 86 the Finance Act 1994. sha.[ be frled in For ST.7 as
pr"sci-rbed under Rule 9 {2) & 9(2A) of i}re Service Tax Rules, 1994 and shall be aciompanied by a copy of order
bl Commrssioner Centra] Excise or Commissloner, Ceot-raj Excise tADDeals) {one of rhich shsll be d certified
coDv) and copv of the order passed by t}le Commissionerauthorizini lhe Assislanl Corffrussroner or Depury
Cciririnrssronei-of Central Excise/ Service Tax to file *re aDoeal beforeihe ADDeIlate Tnbunal.
+[TII ATC6 :F;CT'I TdIIE lFfi T'ZI TT'TFF( 3ITITFITIT 9TIIFF{gT IEgd) iF TT( TqTfrT 6 qTTFI q 6<TIT '3TIT( CTEE qTlIT;IIrrI I94 4 :FI UT{T

3s[si .,iiri-(. n fi iifrq irfira?T. 1994 Sr uq 83 + ,Tfa t"-+? qir fl qFr ff rr-i A. 6q 3n],i+ efr 3{ffiq trIfur.',r t
q(rd 6d {rq rsrE rrs/t{r 6r qti + lo qfterd ( r 0%). qE qiT IId qct{r ffi e, qr rrqiar. qe 6-fi qqtfl EsrR-6 e, fir
qraa6 f;qr rn', arr+ R iq trm * inrtu ag-r B nri a.# 3{ffid +q.rf} rr r}s -r( i xft-+ a flr

Ar*q ,-!E ,fq nri +{16, } ,iTfr "qrq B' ,r" sF " i F+x ,.rfu. B

{i) uFrr Il A* 3l{rl4.+.c
riir ffie rrn fifr l]3 rITd,rflrl
t :1 i\: fiF-{q6h}'ftaqr6q
I aif q E rq urr * vr+urr Girq (d. 2) ,riirFi{q 2014 6 xr.c t r{ G.fi x.ffiq rTffi h qqeT ftqrrnF{
Erra rfr qa 3rfi-{ fr qrrl T& fru

For ar) appeal ro be f ed before tie CESTAT, under Seclion 35F of the Centra-l Excise Act, 1944 which is also
made epblicable to Service Tax under Sectrori 83 of t]re Finance Act, 1994, an appeal aAainlt this order sha-Il lie
before r}e Tribunal on oa\,Tnent of 1Ool" of the duw demanded where duw or duiv arrd o_enalw are in disDute. or
penalty, where penalty'alone rs in dispute, provr6ed the amounl of pre:deposrt"payatile worlld be subjbcr tb a
ceilins of Rs. l0 Crores-" Under Cenial Excise and Service Tax. "Dutv Demanded' shall mclude :

(r) amount determined under Sectiori I I D;
(iil arnount oferroneous Cenvat Credlt taken;

. {iii) arnount payable under Rule 6 oftie Cenvat Credit Rules
. nrovrded lurther trat ihe Drovrsions of this Section shall not aDDlv to the stav aDDlication and aDDeals

pendrrd before any appellate authbriry prior to t}re commencement of dri Finance (No2) ALt, 20 14.

rrra6 radl{ frr'rtmr ar+fi :

Revlslorl appllicatlan tqGqvernmen-t ef l&dia:
Eq iltfl fr-fiirqiffi6rh;ttfii;i qffi ft, ffii igr< cr6 3{i!}ii{c, rg94 ff urrr 3SEE 6.yq-{cTdn-+ ir{ri43l{ -qf{E,
wra rnnrr,'Sr,1qur r+r+ ff, G-n iTr+q; 'rda Aqrr: +4 dfrq,'rt+q frq r-fi, iT( qrt, Tg ft14.I10001, + Bl.r
qr;rl aTraEr /
A revision'aooli.atron lies to the tlnder Secretarv. to the Government of lndia. Revision Aoolication Unn
i\ri;ii&";r ]'r6fr;iDe-oiir-nien1'-of1iiinu-i'4iE t1obi. iiiev-aii -Da.elj-EiilJa;;:FAriiiiriirii'srireiL-[tiin oiiiii:
I1000f. under Section 35EE of the CEA l9a4 rn respe(t of lhe follor.{,ing case,-gbvemed by frst prdviso to sub
section i1) of Sectjon-35E} ibid:

qr< qrq a rrm r+grrr { qrEq E TRr T6{r;I IFfi qr+ +'r irff qilriqTl e l{gl{ rrE + cri_rrEi 6 E}{r{ cI FFffT 3f,q 6l.qr;I qI mr
ffi fr{ frF 'd r q1r. fsr. .IE.cn ni* + sFrt. fl Erff EErr rf* it q-r Eisr'':rt qrt * E{Fflr } <trr+, R{r +r.cn qr B,ff
TErr TB q qrq + +trq'lT 6 q'rrfi qr/
In case of anv lo;ss of goods, where the Ioss o.curs rn trar-lsrt from a fac-torv lo a waJehouse or to another factory
or from one'waJehouse to anolher dunng fle course of processmg of th'e Boods in a waJehouse or rn storaBe
whether in a factory or rn a warehouse

qrq * qrE, ffi r1q qr Era-ai fraia J.z ft r< + ffiqiq ii e-ftr +.i qrq q' r+r ,rs +ffiq r.cr< {fq 6 gE (ft O }, 
qr{i n,

71 ET{d fi {rr( t+di {rE qf et{ 6I t{qliT +T rrfi B{ /
In case of ribare ofiluw of excise on sootld exDorted to anv cor.rntrv or territorv outside lndia oI on excisable
material used in the mairufacture of thE goods thich aIe exdoned to-aiy countri or territory outside lndia.

qft rqr< qrq fl .rq- ?' F+q krr rfl.l-n h {rf,{. cqrq qr rdrn +} qr{ Frqia F6-ar rr{r I | /
In case ofAoods?xported outside India eiport to NLpal or Bhutan, without payment of duty.

qiifuc Tqrc * Tqr{r erq + mrr{ i fiq i sfi Hre ss qldftqq [ri r€+ Rk{ mEuri t a-s-* qrq ff.rf l dr. tt 3IItr
i15+rffia;)6q*rqD5.c"ta.2i.I9966Lrr.roc>ira+aefi.r{<.8-o,r++rrq-ffif}qruta-?}q-+1Ea
rlq grl
Credit of anv duw allowed to be utrlized towards DalTnent oI excrse dutv on final Droducls under *1e orovisions
qf thrs Act o-r !he-Rules madl thqre u4der such oidtr rs pqssgd by the Commissrbner (Appeals) on oi aier, the
dale appointed under Sec. 109 offie Finance lNo.2l Acl,'1998. "

lq{r6 qr+.i +r A yft-{i E'].:r Eqrr EA-8 it. it ff i*q rqrcr qrq r'{+q)M.2ool- +fr{qI + i td EftftE * Eq
xri{r s d+qq + 3qrs+ i i<ficl* ft r rrt-o qr}r< } srt q=i :rtn< rr6-q qi?rr ff'a yftqi i-frr fr qr$ qrBgi'{rq
&i'*q r-crE {6rrfuft{c. ,c44 ff urrT i5-EE } 6l frutfta oft fr rerrrft } }rrtT * at{ c{ TR-6 ff qR ffin # Trff
?t1{or /
The above aDDlication shall be made in duDlicate in Form No. EA-8 as sDecfied under Rule. 9 of Central Excise
lADDeslsl Rifes. 2001 wilhin 3 months liom the date on whrch lhe drder sousht to be aDDealed aEainst is
aommuriicated and shall be accomoanied bv two coDies each of the OIO 6rld OrdErJn-ADDeal. lt should also be
accompanied by a copy of TR-6 Ctiallan evidencinq'pa},ment of prescnbed fee as prescdbed under Section 35.
EE ofCEA, 1944, undir Maior Head ofAccounr. "' '

c-a-&eTsr xr:r.{ * sra ffifud EufR-a rrs, # lreEnft fi qrf,t qrBo 
r

:iti .iqq -6c qd ![q ='fi qr Tdr 6q Et'iT Fqt 2OO/ fl yrdn Hqr ar( lrr qft dql r{ic !f6 qrs sq} + tqffl BI i 6qil
1000-/ 6I rrlr rn Ffi-ql qrut
The revisioil aDDlication shall be accomDanied bv a Iee of Rs. 200/- where the amount involved in RuDees One
Lac or less antlRs. 1000/- where $e amount in';olved is more tlah Rupees One Lac.

qfi rcfitnt 6{ Ts qAfrq rfi+U *de+f rrq narr* fis rrq ar qrrirrq. sd-s dzr tfr'Er qrrr Btr Bq aq 6;ra 6q
fr 6i ftEr qff 6rri? {ii } fiq qrnFift 3rft+q'TqrD-r.sr +'pi x{t{tr +*q qt6n fr u+ qr}cq B'qr*Trdr I r / h cas'e
i-[ lhe ordei covers various irmbers of order- in Orisnal fee for eactr o.t.O. ;hi,ild ttri b'Eiii in fi;'aiAra;nil
manner, nol\M*rstandms the fact thal l}re one appe n to'the ADDetlant Tribunal or the ohe aDolication to the
CenLral Govt. As the cas-e may be, is f ed to av6id scnptoria w6rk if excising Rs. I lakh fee'oT Rs. 100/ for

vorril@a aru.rqq r.gn 3rf*l?qq, tqzs, * 3t{q-*-t + sr{qR {d 3nt{r rlE qfi qA$ fr yfr q{ fteltfa( e.so tqt 6r qrcr{c
,rs taltu qrn Bt{r dBqr /
One copv of apphcation'or O.l.O. as the case mav be. and the order of the adiudicatine autioritv shall bear a
court fei slamp of Rs.6.50 as prescribed under Sc1)edule-l rn lerms of the Couit Fee ActI975, as 6mended.

afflj<, 569:'qr< [E \.{ +{rdr 3TS,{r:1 qmftr.n"r (or{ tr}l fiqErc"ir, l98z + 4ffid qrd rrq dqFtrd crc-{r #
cttqr.rd F.i {ci Fl{ql fi iif{ qT LqIl srHtq-d FFqT Tr{r er i
Atterltron is also irvitel! to the rules covering thesd ahd orher related malters contained in the Customs, Excise
and Service Appellate Tnbunal {Procedure) trules, 1982

rg srffiq cffi d 3rft_ilki rG + d"dif$( qrr+, R-qr 3lr{ a-ffirq nrEurn i Rq, qffi hrFftc +{qrfc
www.coec.sov.tn +l q(q ($( 6 t /
For Q1e elatrorate, detailed 

^rind 
latest prpvrslons relating to fling of appeal ro the tugher appellate autiority, rhe

appellzrnr may reler Io the LJepartmenta.l weostte www,coec,gov.tn
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Appeat No: V2 / 9, 10/ RAJ / 2021

The two appeats have been filed by the Appettants (hereinafter referred

fo os "Appellant No. 1 and Appetlant No. 2"), as detaited in Tabte betow, aga.inst

Order-in-Originat No. 1 1 /JCIVM 17070-21 dated 1 5. 12.2020 (hereinafter referred

to as 'impugned order') passed by the Joint Commissioner, Central GST and

Centra[ Excise, Rajkot (hereinafter referred fo os 'adjudicating authority,) :-

S

No;'
Appea t No. Name &. Addre

Appettant
ss of the

1 Appettant No.'l

M/s Ramoji Granite Pvt Ltd,
NationaI Highway -8A,

At. Sartanpur, Matel Road,

Dhuva, Morbi.

2 v2/10/RAJ/7021 Appeltant No.2

Shri Rajeshbhai R.

Kundariya, Director,
M/s Ramoji Granite Pvt Ltd,
National Highway -8A,

At Sartanpur, Mate[ Road,

Dhuva, Morbi.

2, The facts of the case, in brief, are that Appellant No. 1 was engaged in

manufacture of Potished Vitrified Tites fatling under Chapter Sub Heading No.

69071010 of the Central Excise Tariff Act, 1985 and was hotding Central Excise

Registration No. AACCR6257RXM001 . lnteltigence gathered by the officers of

Directorate General of Centra[ Excise lntettigence, Zonal Unit, Ahmedabad

indicated that various Tite manufacturers of Morbi were indutged in matpractices

in connivance with Shroffs / Brokers and thereby engaged in [arge scale evasion

of Central Excise duty. Simultaneous searches were carried out on 22,12.2015 at

the premises of Shroffs in Rajkot and Morbi and various incriminating documents

were seized. On scrutiny of said documents and Statements tendered by the said

Shroffs, it was reveated that huge amounts of cash were deposited from atl over

lndia into bank accounts managed by said Shroffs and such cash amounts were

passed on to Tite Manufacturers through Brokers/Midd[emen/Cash Handters.

Subsequentty, simuttaneous searches were carried out on 23.12.201 5 and

31.12.2015 at the premises of Brokers/Middtemen/Cash Handters engaged by the

Tile manufacturers and certain incriminating documents were seized.

2.1 lnvestigation carried out reveated that the Shroffs opened bank accounts

in the names of their firms and passed on the bank account details to Ti[e

manufacture rs through their Brokers/Middtemen. The TiLe manufacturers further

passed on the bpnk account detaits to their customers/ buyers to deposit the

ctpf \he goods sotd to them without bitLs into these accounts. Aftercash in resPe

Page 3 of 20
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Appeat No: v2l9,10IR J17021

depositing the cash, the customers used to inform the Tite manufacturers, who

in turn would inform the Brokers or directly to the Shroffs. Detaits of such cash

deposit atong with the copies of pay-in-slips were communicated to the

manufacturers by the Customers. The Shroffs on confirming the receipt of the

cash in their bank accounts, passed on the cash to the Brokers after deducting

their commission from it. The Brokers further handed over the cash to the Tite

manufacturers after deducting their commission. This way the sate proceeds of

an itticit transaction was routed from buyers of goods to Tile manufacturers

through Shroffs and Brokers,

2.2 During scrutiny of documents seized from the office premises of M/s K.N.

Brothers / Shree Ambaji Enterprise, Rajkot, Shroff and Shri Pravin Shirvi, Broker,

it was reveated that the said Shroff had received total amount of Rs.

15,67,92,335/- in their bank account during the period from 21 .4.2014 to

8.12.2015, which was passed on to Appettant No. 1 in cash through Shri Pravin

Shirvi, Broker. The said amount was atteged to be sale proceeds of goods

removed ctandestinety by Appettant No. 1.

3. Show Cause Notice No. DGGIIAZUIGT-C/36-24/2018-19 dated 4.5.2019

was issued to Appettant No. 1 catting them to show cause as to why Central

Excise duty amount of Rs. 1,94,31,670l- shoutd not be demanded and recovered

from them under proviso to Section 114(4) of the Central Excise Act,1944

(hefeinafter referred to os "Act") atong with interest under Section 11AA of the

Act and atso proposing imposition of penalty under Section 1lAC of the Act, The

Show Cause Notice also proposed imposition of penalty upon Appellant No.2

under Rute 26(1'1 ot the Centrat Excise Rutes, 2002.

3.1 The above said Show Cause Notice was adjudicated vide the impugned

order which confirmed Centra[ Excise duty of Rs. 'l ,94,31,670/- under Section

11A(4) atong with interest under Section 11AA of the Act and imposed penatty of

Rs. 1,94,31 ,670l- under Section 11AC of the Act upon Appetlant No. 1 with

option of reduced penalty as envisaged under provisions of Section 11AC of the

Act. The impugned order atso imposed penalty of Rs. 60,00,000/- upon Appettant

No. 2 under RuLe 26(1 ) of the Rutes.

4. Being aggrieved with the impugned order, Appeltants No. 1 and 2 have

preferred appeats on various grounds, inter alia, as betow :-

ltant No. 1:-

) That entire demand is based on atlegation that few buyers of ceramic

tites, used to credit money in the bank account of one M/s. KN Brother /

b
Iil

/
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AppeaL No: Y2/9,10/RAJ /2021

(ii) That it was also submitted before the Adjudicating Authority that if

the attegations are betieved, said Shroff M/s. KN Brother / M/s. Ambaji

Enterprise, Rajkot or even Pravin Shirvi has never interacted with

appeltant nor supplied any cash directty to appettant. Both of them even

do not know appettant. According to the case of the DGGI, one Kanti used

to cottect cash from said Pravin Shirvi and deliver the said cash to

appettant. However, no statement of said Kanti is recorded by tlie officers

of DGGI. Therefore, entire case is comptetety basetess and even the'so-

catled' chain is not at atl estabtished. No retiance coutd be placed on

statements of said third parties viz. M/s. KN Brother / M/s. Ambaji

Enterprise, Rajkot (Shroff) and Mr. Pravin Shirvi against appeltant.

However, the Show-cause Notice ptaces retiance on statements of said

two persons, in tight of the same, appettant had re'iterated their request

to cross examine Shroffs as wet[ as said Mr. Pravin Shirvi before the

Adjudicating Authority. However, the Adjudicating Authority has

miserabty faited to appreciate said request.

(iii) That it was submitted before the Adjudicating Authority that it is a

settled law that demand cannot be sustained if no stock difference in the

recorded quantity of finished goods and physicat quantity of finished

goods; in the recorded quantity of inputs and the physicat quantity of the

inputs is found in the factory during visit of central excise officers. No

demand could be sustained if there is nothing on record to show purchase

of raw materiats for the manufacture of final product; no statement of

raw materiat suppliers are recorded. No demand coutd be sustained if

investigation has not proceeded to bring on record unaccounted purchase

of raw materiat. No demand could be sustained if no investigation to

indicate unusual consumption of electricity. No demand coutd sustain if

there is no tangibte evidence to indicate manufacture and ctandestine

removat of goods. lt is a settled law that charge of ctandestine removal

of dutiabte goods has to be proved by the department by adducing cogent

evidence and it cannot be based on assumption and

, ;age s of 20
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M/s. Ambaji Enterprise, Rajkot (Shroff) who used to give cash to one Mr.

Pravin Shirvi who used to give cash to one Mr. Kanti who in turn used to

detiver said cash to appetlant and that said ceramic tiles were

ctandestinely cleared without payment of duty. However, entire

attegations are not supported by statement of appettant's ex-director or

by the said phone number or by said M/s. KK Enterprise. Thus, the entire

demand is completety baseless and nothing but assumption.
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presumption. lt is a settted taw that without verifying manufacture,

electricity consumption, labour, etc., no demand could sustain. lt is a

settled law that demand coutd not be based on conjuncture and surmises.

A case of alteged ctandestine ctearance cannot be proved untess

ctandestine / surreptitious manufacture is proved. Suspicion cannot take

place of evidence. Tangibte evidence has to be proved by department. A

case of ctandestine ctearance has to be proved by positive evidence.

Comptete corroboration is a must. No case sustains if any credible /

independent evidence is not found.

(iv) That in this case, DGGI has miserabty faited to investigate the fact

that raw materials were surreptitiousty procured, excess etectricity was

utitized, excess labour was utitized, surreptitious / clandestine

manufacture of excess quantity over and above the quantity which is

cleared under invoice had taken ptace. DGGI has also failed to prove how

atleged ctandestinety cteared goods were supptied to buyers / transported

to the buyer; who are the buyers. Since it is so, the Show-cause Notice

deserves to be quashed and set aside and retied upon foltowing case [aws:

a. Vishwa Traders Pvt. Ltd. - 2012 (278) ELT 362 (TR|.-AHD).

b. Premium Packaging Pvt. Ltd. -2005 (184) E.L.T. 165 (Tri. -

Det. )
K. Harinath Gupta - 1994 (71) ELT 980

M. lndustries - 1993(68) E.L.T. 807(TRIBUNAL)

Krishna & Co. - 1998(97) E.L.T.74 (TRIBUNAL)

Ganga Rubber lndustries -1989(39) E.L.T. 650 (T-NRB)

Gurpreet Rubber I ndustries - 1 996(82) E.L.T. 347 (TRIBUNAL)

Kashmir Vanaspati (P) Ltd. - 1989(39) E.L.T. 655 (TR|BUNAL)

Ashwin Vanaspati lndustries P. Ltd. - 1992(59) E.L.T. 175

R.G. Etectronics -1992(60) E.L.T. 121 (T-SRB)

Hans Castings Private Limited - 1998 (102) E.L.T. 139
(TRTBUNAL)

t. Jay Laminart Limited - 1998(102) E.L.T. 402 (TRtBUNAL)
m. Prabhavati Sahakari Soot Girini Ltd -1990(48) E.L.T. 522 (T)

(v) That the Show-cause Notice atteged that wherever it is found in the

books / private records of Mr. Pravin Shirvi that cash was paid to "Kanti -

Ramco", it means that cash was paid to one Mr. Kanti who in turn

detivered cash to appe[lant. lt is submitted that same is not admitted by

appetlant's director or even appetlant's emptoyees. No statement of said

Mr. Kanti is recorded. Said Mr. Kanti is not even identified and tocated by

the DGGI. Onty on the basis of statement of Mr. pravin Shirvi, such

aItegations are made.

That it was submitted before the Adjudicating Authority that from

c.
d.
e.
f.
o

h.

i.
(Tri)
j.
k.

page Nos. 'l pport of the demand,
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provision of Section 4A of erstwhite Central Excise Act, 1944 is reproduced

and discussed. The vatuation of the demand is justified under the said

provision. However, the same is completely misptaced. lt is so because a

perusal of Show-cause Notice would show that for the purpose of

demanding duty amounting to Rs.1,94,31,670/- under altegation that

ceramic tiles vatued at Rs.15,62,92,335/- is clandestinety cteared,

calculation of the said duty is shown in Annexure-A to the Show-cause

Notice. On a look at the same, it woutd be found that it is titled as

"Central Excise Duty Catcutation Worksheet" in respect of M/s. Ramoji

Granite Pvt. Ltd., Morbi, prepared on the basis of cash amount received

through the middteman viz. Shri Pravinbhai Shirvi, Morbi in respect of

their clandestine removats of their finished goods during the period from

21 /0412014 lo 1811712015. The worksheet simpty takes the atteged

amount of cash deposited in the bank account of the Shroff, the atteged

amount of cash paid to one Mr. Kanti (Chirag) and duty @ .12.36% is

catcutated on the said alteged cash amount received by said Mr, Kanti

(Chirag).

(vii) That it was atso submitted before the Adjudicating Authority that

this is a case of alleged ctandestine ctearance of ceramic tites. lt is

admitted in the Show-cause Notice that ceramic tites attract duty of

Centrat Excise under Section 4A of Centrat Excise Act, 1944 and not u/s. 4

of Central Excise Act, 1944. The basic difference between these two

provisions are that, in case of assessment u/s. 4(supra), duty at ad-

vetoram basis coutd be catcutated on the atteged amount of cash receipt

because it is a case of assessment on the basis of transaction value.

Whereas on the other hand, in case of section 4A(supra), MRP based

assessment is required to be made. For this purpose, MRP is required to

be known and then, after abatement, duty is required to be catcutated.

However, this exercise is not fotlowed. Therefore, without prejudice to

the fact that entire Show-cause Notice is completety baseless and alt the

attegations leveted against appettant are not sustainabte in the eyes of

taw, even otherwise the demand fails.

(viii) That the Adjudicating Authority has ptaced heavy retiancb on the

statement of the Shroffs viz. (a) statement dated 23/1212015 of Shri Latit

Ashumat Gangwani; (b) statement of Shri Pravin Shirvi and has conctuded

that cash was deposited by various buyers of ceramic tites in the bank

iit,of Shroff and said Shroff had given cash to said Pravin Shirvi after

.tut+uitinavreir commission and then said Pravin shirvi in turn given cash

\,' \ I

.' ':, j I 
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to one Kanti (Chirag) who is supposed to be a representative of the

appetlant herein. As atready submitted hereinabove, there are absotutely

no evidence which could support the entire sequence of attegation.

Therefore, in this case, Adjudicating Authority was required to afford

cross examination of atl those peopte whose statements are retied upon.

Since the same is not done, the impugned order deserves to be quashed

and set aside.

Appetlant No. 2 :-

(i) The entire case is mainly against the company and appetlant is

made a co-noticee only because he is one of the directors of the

company. The company has atready fited an appeal chattenging the

impugned order itsetf. lf the appeat of the company is altowed,

automaticat[y present appeal of the appetlant woutd atso be attowed. Att

the submissions made by the company in its appeal are equalty important

for the purpose of this appeat. Therefore, instead of repeating a[[ those

submissions herein and burdening this repty, appeltant request to kindty

consider a[[ the submissions made by the company in their appeat.

(ii) That no penalty coutd have been imposed on him as there are no

specific atlegations of personal gain by the appettant and there is no

evidence of appettant's persona[ invotvement in the alteged evasion of

duty by the company and retied upon Order No. A/1624 to 1626/Y'lZBt

AHD dated 14.02.2017 of the Hon'ble CESTAT, Ahmedabad passed in the

case of Gujarat Borosil Ltd V/s. CCE, Surat-ll.

(iii) That it is a settled taw that before imposing penalty under Rute 26,

it requires to be proved that he was dealing with the goods with the

knowledge that they are liabte for confiscation. As there is no such

evidence against him, no penalty coutd have been even otherwise

imposed on him and relied upon fotlowing case [aws:

a. A.K. Tantia reported at 2003 (158) ELT 638
b. ITC Ltd reported at 1998 (104) ELT 151

c. Shri Ani[ Bhatla reported at 2001 (138) ELT 883.

4.1 Hearing in the matter was hetd in virtua[ mode through video

conferencing on 22.09.2021. Shri Devashish Trivedi, Advocate, appeared on

behatf of both the Appeltants. He reiterated the submissions made in appeat

memorandum.

ave carefutly gone through the facts of the case, the impugned order,

moranda and written as we[[ as oral submissions made by the

\,t\ Page 8 of 20
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6. On perusa[ of records, I find that an offence case was booked by the

officers of Directorate General of Central Excise lntettigence, Ahmedabad

against Appetlant No. 'l for ctandestine removal of goods. Simultaneous searches

carried out at the premises of Shroff / Brbkers / Middtemen situated in Rajkot

and Morbi resutted in recovery of various incriminating documents indicating

huge amount of cash transactions. On the basis of investigation carried out by

the DGCEI, it was atteged that various Tite manufacturers of Morbi were indutged

in malpractices in connivance with Shroffs / Brokers and thereby engaged in

large scale evasion of Central Excise duty. During investigation, it was revealed

by the investigating officers that the Tile manufacturers sold goods without

payment of duty and coltected sale proceeds from their buyers in cash through

said Shroff/Brokers/ middtemen. As per the modus operandi unearthed by the

DGCEI, it was alteged that the Tile manufacturers passed on the bank account

detaits of the Shroffs to their buyers with instructions to deposit the cash in

respect of the goods sotd to them without bilts into these accounts. After

depositing the cash, the buyers used to inform the Tite manufacturers, who in

turn woutd inform the Brokers or directty to the Shroffs. Detaits of sqch cash

deposit along with the copies of pay-in-stips were communicated to the TiLe

manufacturers by the Customers. The Shroffs on confirming the receipt of the

cash in their bank accounts, passed on the cash to the Brokers after deducting

their commission from it. The Brokers further handed over the cash to the Tite

manufacturers after deducting their commission. This way the sate proceeds was

routed through Shroffs/Brokers/ middtemen.

7. I find from the case records that the DGCEI had covered 4 Shroffs and 4

brokers/middtemen during investigation, which reveated that 186 manufacturers

were routing sate proceeds of itticit transactions from the said

Shroffs/Brokers/Middtemen. I find that the DGCEI has, inter olra, retied upon

evidences coltected from the premises of Shri K.N. Brothers / Shrge Ambaji

Enterprise, Rajkot, Shroff, Shri Pravin Shirvi, Morbi, Broker and Appettapt No. 1

to attege ctandestine removal of goods by the Appettant herein. lt is settled

position of taw that in the case involving clandestine removal of goods, initiat

burden of proof is on the Department to prove the charges. Hence, it would be

pertinent to examine the said evidences gathered by the DGCEI and relied upon

by the adjudicating authority in the impugned order to confirm the demand of

e dutc v.
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Appettants. The issue to be decided is whether the impugned order, in the facts

of this case, confirming demand on Appettant No. 1 and imposing penatty on

Appeltants No. 1 and 2 is correct, [ega[ and proper or not.
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7.1 . lfind that during search carried out at the office premises of M/s K.N.

Brothers / Shree Ambaji Enterprise, Rajkot, Shroff, on 22"12.2015, certain

private records were seized. The said private records contained bank statements

of various bank accounts operated by M/s K.N. Brothers, sample of which is

reproduced in the Show Cause Notice. I find that the said bank statements

contained detaits tike particulars, deposit amount, initiating branch code etc.

Further, it was mentioned in handwritten form the name of city from where the

amount was deposited and code name of concerned middlemen/Broker to whom

they had handed over the said cash amount.

7.2. I have gone through the Statement of Shri Latit Ashumat Gangwani, Owner

of M/s K.N. Brothers / Shree Ambaji Enterprise, Rajkot recorded on 23.12.2015

under Section 14 of the Act. ln the said statement, Shri Latit Ashumal Gangwani,

inter alio, deposed that,

"Q.5 Please give details about your work in \4/s Ambaji Enterprise, Rajkot

and IWs K.N. Brothers, Rajkot.

A.5. ... ... We have opened the above mentioned 9 bank accounts and give

the details of these accounts to the Middlemen located in Morbi. These middle

men are working on behalf of Tile Manufacturers located in Morbi. These

Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi

who in tum further passes these details to their Tiles dealers located all over

lndia. The Tiles dealers then deposit cash in these accounts as per the

instruction of the ceramic Tiles Manufacturers who in tum inform the

Middlemen. The Middlemen then inform us about the cash deposited and the

name of the city from where the amount has been deposited. We check all our

bank accorurts through online banking system on the computer furstalled in our

office and take out the printout of the cash amount deposited during the entire

day in all the accounts and mark the details on the printouts. On the same day,

latest by 15:30 hours. we do RTGS to either lvl/s Siddhanath Agency and or to

IWs Radheyshyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lieu

of the RTGS, N.tlls Siddhanath Agency and or to IWs Radheyshyam Agency

gives the cash amount. The said cash is then distributed to concem

Middiemen.

Q.6: Please give details of persons who had deposited the amount in your

firms.

are not aware of any persons who had deposited the cash

o\ O* accounts, the ceramic Tile Manufacturers direct the1n

td

Page 10 of 20):,)



said parties to deposit the amount in cash in these accounts. As already

stated above, we had given our bank accounts details to the middle man who

had in tum given tlese numbers to the Tile Manufacturers."

7.4 I have gone through the Statement of Shri Pravin Shirvi, Morbi, recorded

on 24.'17.2015 under Section 14 of the Act. ln the said statement, Shri Pravin

Shirvi, inter olia, deposed that,

"Q.4. Please give the detaiis of Ceramic Tile Manufacturers and Ceramic Tiles

Showroom owners to whom do you gives the cash which you receive from

above mentioned Shroff located in Ralkot.

A.4. I am disburSing the cash to the following Tiles manufactures:

(i) Sunheart Ceramics

(ii) Famous Ceramics
(iii) Samrat Sanitary (Sanitary wares manufacturers)

(iv) Sunbeam Ceralrics

(v) Ramco Ceramics

(vi) Akash Ceramics (at Kadi-Mansa)

(vii) Gangotri Ceramics

Q-6 : I am showing you page 959 of seized file (1) (seized ftom his premises)

which shows the details of transaction dated 37.7.2014. Please go through the

same and explain the entries.

,4'.6 : I have gone through all the pages filed in seized file (1) and I state that

all the documents filed in this file pertains to my business of disbursing cash. I

explain the entries made in page 959 as under:

(i) The enhies pertain to transaction made by me on 31.7.2014

(ii) The left side shows the amount received by me. . . . ...

The right side shows the cash disbursed to respective persons as under:

(i) Rs. 2,78,6001 has been paid in cash to Shri Viren of lWs Sunheart

Ceramics.

2'd and 3'd entry pertains to cash disbursement to watch manufactur€rs

4th entry also pertains to cash disbursement to watch manufacturers

except of Rs. 3,07,400/(i,00,000/+ 2,07,400/-) where the amount has

paid to Shri Kanti of Ramco Ceramics)

pertains to payment made to watch manufacturers.

pertains to cash payment of Rs. 2.50,000/- to Shri Ravi of M/s

(ii)
(iii)

1ry
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7.3 I find that search was carried out at the office premises of Shri Pravin

Shirvi, Morbi, Broker/middtemen on 23.12.2015 and certain private records were

seized. As reproduced in the Show Cause Notice, the said private records

contained detaits tike name of bank, cash amount, ptace from where the amount

was deposited in bank, name of the person / authorized representAtive who

cottected the cash from him, date on which cash was handed over and name of

the beneficiary of Tiles manufacturer of Morbi.
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Famous Ceramics.

(vi) 7% ertry pertains to payment of Rs. 27,00,0001' made to Shri Nilesh of
GEB,

(vii) 8fr to 1ls entries pertain to payment made to watch manufacturers'

Thus, in brief, I have made cash payment of Rs. 2,78,600/- to Stu'i Viren of
Sunheart Ceramics (Bra:rd nanre of M/s. Sunshine Tiles), Rs. 3,07,400/- to Shri

Kanti of IWs Ramco (Brand name of M/s. Ramoji) and Rs.2,50,0001 to Shri

Ravi of N4/s Famous Ceramics on37.07.2014.

I further state that I have made the entries in similar manner in all the pages

which you have seized.

I further state that on the pages where ever the cash have been paid, the name

of the person of Tiles Manufacturers and the name of tile manufacturer has

been mentioned as can be seen above.

Q.7. Please give the names of the tile manufacturer located in Morbi and other

areas to whom you have made cash payrnent?

A.7.: I am giving you the name of the Tile Manufacturers and also the code

name of the person and their mobile numbers of the said Tile manufacturer to

whom I have handed cash:

(i) Famous Ceramics (Wall Tiles) - Hitesh (Ravi) 9825150439.

(ii) Famous Ceramics (Vitrified tiles)- Pilush - 9727770092.
(iii) Exotica Ceramics - Jignesh - 9978916203.

(iv) Samrat Sanitory Pragjibhai - 9825390308.
(v) Gangotri Ceramics - Arun /Timber 9099014477 .

(vi) Akash Ceramics - Madam - 9925009871 .

(vii) Sunheart Ceramics - Viren - 9825627770.

(viii) Sunbeam Ceramics - Sabi - 9825052244 "

B. On analyzing the documentary evidences cottected during search at the

office premises of M/s K.N. Brothers / Shree Ambaji Enterprise, Rajkot, Shroff,

and Shri Pravin Shirvi, Morbi, broker/ middtemen, as wetl as deposition made by

Shri Latit Ashumat Gangwani, owner of M/s K.N. Brothers / Shree Ambaji

Enterprise, and Shri Pravin Shirvi in their respective Statements recorded under

Section 14 of the Act, I find that customers of Appellant No. t had deposited

cash amount in bank accounts of Shroff M/s K.N. Brothers / Shree Ambaji

Enterprise, Rajkot, which was converted into cash by them and handed over to

Shri Pravin Shirvi, Morbi, Broker/Middtemen, who admittedly handed over the

said cash amount to Shri Kanti (Chirag) of Appettant No. 1.

B.l On examining the Statements of Shri Latit Ashumal Gangwani, owner of

M/s K.N. Brothers / Shree Ambaji Enterprise, Rajkot, and Shri Pravin Shirvi,

Morbi, it is apparent that the said Statements contained ptethora of the facts,

which are 'in the knowtedge of the deponents onty. For exampte, Shri Pravin

Shlryj-_@Siphered the meaning of each and every entry written in the private

/ecords seized from his premises. He also gave detaits of when and how much

i
\
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cash was delivered to which Tile manufacturer and even concerned person who

had received cash amount. lt is not the case that the said Statements were

recorded under duress or threat. Further, said Statements of Shri Latit Ashumal

Gangwani, owner of M/s K.N. Brothers / Shree Ambaji Enterprise, Rajkot, and

Shri Pravin Shirvi, Morbi have not been retracted, So, veracity of deposition

made in said Statements is not under dispute.

8.2 I find that the Appettant No. t had devised such a modus operandi that it

was atmost impossibte to identify buyers of goods or transporters who

transported the goods. The AppetLant No. 1 used to inform M/s K.N. Brothers /

Shree Ambaji Enterprise, Rajkot, Shroff, or Shri Pravin Shirvi, Morbi, Middtemen,

about deposit of cash in bank accounts of Shroff on receipt of communication

from their buyers and such cash amount woutd reach to them through

middtemen /brokers. When cash amount was deposited by buyers of goods in

bank accounts of Shroff, the same was not reflected in bank statements, as

emerging from the records. 5o, there was no detaits of buyers availabte who had

deposited cash amount in bank accounts of Shroff. This way the Appettant No. 1

was able to hide the identity of buyers of iLticitty removed goods. lt is a basic

common sense that no person witl maintain authentic records of the ittegal

activities or manufacture being done by it. lt is atso not possibte to unearth atl

evidences invotved in the case. The adjudicating authority is required to

examine the evidences on record and decide the case. The Hon'bte High Court in

the case of lnternationat Cytinders Pvt Ltd reported at 2010 (255) ELT Od 1H.e.1

has hetd that once the Department Proves that something ittegat had been done

by the manufacturer which prima facie shows that iltega[ activities were being

carried, the burden woutd shift to the manufacturer.

8.3 lt is atso pertinent to mention that the adjudicating authority was not

conducting a triat of a criminal case, but was adjudicating a Show Cause Notice

as to whether there has been ctandestine removal of excisabte goods without

payment of excise duty. ln such cases, preponderance of probabitities woutd be

sufficient and case is not required to be proved beyond reasonabte doubt. I rety

on the Order passed by the Hon'bte CESTAT, Bangalore passed in ti're case of

Ramachandra Rexins Pvt. Ltd. reported as 2013 (295) E.L.T. 116 (Tri.'Bang.),

wherein it has been hetd that,

"7.2 ln a case of clandestine activity involving suppression of productibn

and clandestine removal, it is not expected that such evasion has to be

established by the Department in a mathematical precision. After all, a person

lging in clandestine activity takes sufficient precaution to hide/destroy the

The evidence available shall be those left in spite of the best care

I
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8.4 I atso rely on the Order passed by the Hon'bte Tribunal in the case of

A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been held

that,

"In all such cases of clandestine removal, it is not possible for the Department

to prove the same with mathematical precision. The Department is deemed to

have discharged their burden if they place so much of evidence which, prima

facie, shows that there was a clandestine removal if such evidence is produced

by the Department. Then the onus shifts on to the Appellants to prove that

there was no clandestine removal".

9. After careful examination of evidences avaitable on record in the form of

documentary evidences as wetl as oral evidence, I am of the considered opinion

that the Department has discharged initiat burden of proof for alteging

ctandestine remova[ of goods and the burden of proof shifts to the assessee to

estabtish by independent evidence that there was no ctandestine removal and

the assessee cannot escape from the rigour of taw by picking loophotes in the

evidences ptaced by the Department. I rety on the decision rendered by the

Hon'bte Madras High Court in the case of Lawn Textite Mi[[s Pvt. Ltd. reported as

2018 (362) E.L.T. 559 (Mad.), wherein it has been hetd that,

*30. The above facts will clearly show that the allegation is one of

clandestine removal. It may be Aue that the burden of proving such an

allegation is on the Department. However, clandestine removal with an

intention to evade payment of duty is always done in a secret manner and not

as an open transaction for the Department to immediately detect the same.

Therefore, in case of clandestine removal, where secrecies involved, there

may be cases where direct documentary evidence will not be available.

However, based on the seized records, if the Department is able to prima facie

establish the case of clandestine removal and the assessee is not able to give

any plausible explanation for the same, then the allegation of clandestine

removal has to be held to be proved. In other words, the standard and degree

of proof, which is required in such cases, may not be the same, as in other

cases where there is no allegation of clandestine removal."

'10. ettant has contended that since adjudicating authority denied

examirr ation of witnesses whose Statements were relied upon, the
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taken by the persons involved in such clandestine activity. In such a situation,

the entire facts and circumstances of the case have to be looked into and a

decision has to be arrived at on the yardstick of 'preponderance ofprobability'

. and not on the yardstick of 'beyond reasonable doubt', as the decision is being

rendered in quasi-judicial proceedings."
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impugned order deserves to be set aside. ln this regard I find that the Appettant

No. t had sought cross examination of Shri LaLit Ashumat Gangwani, owner of

M/s K.N. Brothers / Shree Ambaji Enterprise and Shri Pravin Shirvi, Morbi during

the course of adjudication. The adjudicating authority denied the request of

cross examination by observing at Page 76 and 77 of the impugned order, inter

alio, as under:

" Further, in this regard, it wili be relevant to mention here that this is a

case of clandestine manufacture and clearance of finished goods re without

payment of duty by a manufacturer registered under Central Excise law. The

witnesses whose cross examination has been sought by the Noticees have

voluntarily confessed their respective roles in the case under Section 14, of the

Act. The principles of natru'al justice do not require that in each and every

matter, the person who has given an information should be allowed to be cross-

examined by the persons concerned. Moreover, I find that oral evidence

tendered by the Middleman, the contents of which are corroborated by entries

in the records seized from him and the Shroffs are admissible and unassailable

evidences. There is no doubt regardlrg the roles of the Shroffs. M/s K. N.

Brothers and the Middleman, Shri Pravin Shirvi in this case which have led to

the unearthing of the huge illicit activity being carried out by the Noticees. The

statements of the witnesses fully and decisively establish the alleged offence.

Further, none of the statements of the witnesses have been retracted which

strengthens the case against the Noticees."

10.1 I find that none of the Statements of Shroff/ Middlemen/Brokers recorded

during investigation have been retracted nor there is any attegation of duress or

threat during recording of Statements. Further, ShroffiMiddtemen/broker have

no reason to depose before the investigating officers something which is

contrary to facts. lt is also pertinent to mention that the.present case was not

one off case invotving clandestine removal of goods by Tile manufacturers of

Morbi. lt is on record that DGCEI had simultaneously booked offence cases

against 186 such manufacturers for evasion of Centrat Excise duty who had

adopted simitar modus operondi by routing sate proceeds of itticitty cteared

finished goods through Shroffs / Middlemen/brokers. lt is atso on records that

out of said 186 manufacturers, 61 had admitted and had also paid dtlty evaded

by them. So, the documentary evidences gathered by the investigating officers

from the premises of Shroffs / middtemen contained trails of itticitty removed

goods and preponderance of probabitity is certainty against Appe[tant No. 1. lt

has been consistently hetd by the higher appettate fora that cross examination is

not tory and it depends on facts of each and every case. I rety on the

w
ed by the Hon'ble Bombay High Court in the case of Patel

a
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Engineering Ltd reported as 2014 (307) E.L.T. 862 (Bom.), wherein it has been

hetd that,

. "23. Therefore, we are of the opinion that it will not be correct to hold that

irrespective of the facts and circumstances and in all inquiries, the right of

cross examination can be asserted. Further, as held above which rule or

principle of natural justice must be applied and followed depends upon several

factors and as enumerated above. Even if there is denial ofthe request to cross

examine the witnesses ir an inquiry, without anything more, by such denial

alone, it will not be enough to conclude that principles of natural justice have

been violated. Therefore, the judgments relied upon by Shri Kantawala must be

seen in the factual backdrop and peculiar circumstances of the assessee's ease

before this Court."

10.2 By foltowing the above decision and considering the facts of the case, I

hotd that the adjudicating authority has not erred by not acceding request for

cross examination of the witnesses, as sought by Appettant No. 1.

11 . The Appetlant has contended that a case of atteged ctandestine clearance

cannot be proved un[ess ctandestine / surreptitious manufacture is proved. ln

the present case, no statement of any of buyers, transporters who transported

raw materiats and finished goods etc. have been recorded. No investigation was

conducted to prove that raw materiats were surreptitiousty procured, excess

electricity was utitized, excess [abour was utitized, surreptitious / ctandestine

manufacture of excess quantity over and above the quantity which 'is cteared

under invoice had taken ptace. lt is settted position of law that in absence of

such evidences, grave altegations of ctandestine removal cannot sustain and

retied upon various case [aws.

11.1 I find that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers / Shree Ambaji Enterprise, Rajkot, Shroff, or Shri Pravin

Shirvi, Morbi, Middtemen, which indicted that Appe[ant No. 1 routed sates

proceeds of itticitty removed goods through the said Shroff and

Middlemen / Broker. The said evidences were corroborated by the depositions

made by Shri Latit Ashumal Gangwani, Owner of M/s K.N. Brothers / Shree

Ambaji Enterprise, Rajkot and Shri Pravin Shirvi, Morbi during the course of

adjudication. Further, as discussed supra, Appellant No. t had devised such a

modus operondi that it was atmost impossibte to identify buyers of goods or

transporters who transported the goods. As a result, no buyers of goods or

transporters coutd be identified during investigation. ln catena of decisions, it

has beed:'liii6'that in cases of ctandestine removat, it is not possibte to unearth

ttre evidences and Department is not required to prove the

I

case with
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mathematical precision. I rely on the Order passed by the Hon'bte CESTAT,

Ahmedabad in the case of Apurva Aluminium Corporation reported at 1996 (2611

E.L.T. 515 (Tri. Ahmd.), wherein at Para 5.1 of the order, the Tribunal has hel.d

that,

"Once again the onus of proving that they have accounted for a1l the goods

produced, shifts to the appellants and they have failed to discharge this

burden. They wart the deparfnent to show challanwise details of goods

transported or not transported. There are several decisions of Hori'ble

Supreme Court and High Courts wherein it has been held that in such

clandestine activities, only the person who indulges il such activities knows

all the details and it would not be possible for any investigating officer to

unearth all the evidences required and prove with mathematical precision, the

evasion or the other illegal activities".

12. The AppeLtant has contended that the Show-cause Notice atteges that

wherever it is found in the books / private records of Mr. Pravin Shirvi that cash

was paid to "Kanti - Ramco", it means that cash was paid to one Mr. Kanti who in

turn detivered cash to appettant. No statement of said Mr. Kanti is recorded.

Said Mr. Kanti is not even identified and located by the DGGI. Onty on the basis

of statement of Mr. Pravin Shirvi, such a[egations are made.

12.1 I find that Appettant No. 2 in his Statement recorded on27.4.2019 has

deposed that Shri Kantibhai Barasara was production supervisor in their company

who had teft the company. 5o existence of a person in the name of Shri Kanti in

the factory of Appettant No. 1 is not under dispute. However, due to non

recording of Statement of Shri Kanti, it witl not affect evidences gathered by the

investigating officers discussed above. l, therefore, discard this contention being

devoid of merit.

13. ln view of above, the various contentions raised by Appettant No. 1 are of

no hetp to them and they have faited to discharge the burden cast on them that

they had not indutged in ctandestine removal of goods. On the other hand, the

Department has adduced sufficient oral and documentary corroborative

evidences to demonstrate that Appettant No. 1 indutged in ctandestine removal

of goods and evaded payment of Centrat Excise duty' l, therefore, 
.hotd 

that

confirmation of demand of Central Excise duty amount of Rs. 1,94,31,6701- by

the adjudicating authority is correct, [ega[ and proper. Since demand is

confirmed, it is natural consequence that the confirmed demand is required to

be paid atong with interest at appticable rate under Section 't1AA of the Act. l,

'*
4J

A

td order to pay interest on confirmed demand'
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14. The Appettant has contended that Tiles were assessed under Section 4A of

the'Act and duty was payabte on the retail sate price dectared on the goods after

attowing abatement and not under Section 4 of the Act. For this purpose, MRP is

required to be known and then, after abatement, duty is required to be

catcutated. However, this exercise is not fottowed. Therefore, entire demand

raised under Section 4 of the Act in the Show Cause Notice is comptetety

basetess and att the atlegations leveted against appettant are not sustainabte in

the eyes of taw.

14.1 I find it is pertinent to examine the provisions contained in Section 4A of

the Act, which are reproduced as under:

"section 4,{. Valuation of excisable goods with reference to retail sale price.-

(1) The Central Government may, by notification in the Official Gazette,

specifu any goods, in relation to which it is requhed, under the provisions of
' 

the [Legal Metrology Act, 2009 (l of 2010)] or the rules made thereunder or

under any other law for the time being in force, to declare on the package

thereof the retail sale price of such goods, to which the provisions of sub-

section (2) shall apply.

(2) Where the goods specifred under sub-section (1) are excisable goods and

are chargeable to duty of excise with reference to value, then, notwithstanding

anything contained in section 4, such vaiue shall be deemed to be the retail

sale price declared on such goods less such amount of abatement, if any, from

such retail sale price as the Cenkal Govemment may allow by notification in

the Offrcial Gazette."

14.2 I find that in terms of the Legal Metrotogy Act, 2009, retail sale price is

required to be dectared on packages when sotd to retail customers. This woutd

mean that when goods are sold to customers, other than retail customers, like

institutional customers, the provisions of Legal Metrology Act, 2009 woutd ngt be

appticabte.

'14.3 On examining the present case in backdrop of above provisions, I find that

Appeltant No. t has not produced any evidences that the goods were sold to

retail customers. Further, as discussed above, Appettant No.1 had adopted such

a modus operandi that identity of buyers coutd not be ascertained during

investigation. Since, appticability of provisions contained in Legal Metrology Act,

2009 itsetf is not confirmed, it is not possibte to extend benefit of abatement

n 4A of the Act. Even if it is presumed that at[ the goods sotd by

Itaqt were to retail customers then also what was realised through
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Shroff /Middtemen cannot be considered as MRP vatue for the reason that in

cases when goods are sotd through deaters, reatised vatue woutd be tess than

MRP value since dealer price is always [ess than MRP price.

16. Regarding penalty imposed upon Appettant No. 2 under Rute 26 of the

Rules, I find that Appeltant No. 2 was Partner of Appeltant No. 1 and was looking

after day-to day affairs of Appettant No.1 and was the key persons of Appettant

No. 'l and was directty invoLved in ctandestine removal of the goods

manufactured by Appettant No. 1 without payment of Central Excise duty and

without cover of Central Excise Invoices. He was found concerned in ctandestine

manufacture and removal of such goods and hence, he was knowing and had

reason to betieve that the said goods were liabte to confiscation under the Act

and the Rutes. l, therefore, find that imposition of penatty of Rs. 60,00,000/-

upon Appetlant No. 2 under Rute 26(1) of the Rutes is correct and legat.

17. ln view of above, I uphoLd the impugned order and reject appeals of

Appettants No. 1 and 2.

qffifr arr Ef fi rr{ 3rffi fl FtcalT 3qi-tr eff} t frqr erm t t18.

18. The appeats fited by the Appettants are disposed off as above.

q w /
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(AKHIL H KUMAR)

Com missioner(ApPeats)
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15. I find that the Appettant No. 1 was found indulging in ctandestine removat

of goods and routed the cash through Shroff/Middtemen/Broker. The modus

operandi adopted by Appettant No. 1 was unearthed during investigation carried

out against them by DGCEI, Ahmedabad. Thus, this is a clear case of suppression

of facts with intent to evade payment of duty. The adjudicating authdrity was

justified in invoking extended period of [imitation on the grounds of slppression

of facts. Since extended period of limitation on the grounds of suppression of

facts was correctly invoked, penatty under Section 11AC of the Act is mandatory,

as has been hetd by the Hon'bte Supreme Court in the case of Rajasthan Spinning

&, Weaving Mitts reported as 2009 (238) E.L.T. 3 (5.C.), wherein it is hetd that

when there are ingredients for invoking extended period of [imitation for

demand of duty, imposition of penatty under Section 1 1AC is mandatory. The

ratio of the said judgment appties to the facts of the present case. l, therefore,

uphotd penatty of Rs. 1,94,31,670/- imposed under Section 'l 1AC of the Act.



Appeat No: V2l9,10/ RAJ /2021

To,
'1 . M/s Ramoji Granite Pvt Ltd,

Nationa[ Highway -8A,

At. Sartanpur, Matel Road,

Dhuva, Morbi.

2. Shri Rajeshbhai R. Kundariya,
Director,
M/s Ramoji Granite Pvt Ltd,
Nationat Highway -8A,

At. Sartanpur, Matel Road,

Dhuva, Morbi.

rRfdfr

1) tq 3nstr,{€g \r{ t-{i s.( gi h*c s.TrE {tfi, rsrrd &"{,w{sr{rq fr
srq-{-rt tgl

2 ) yerFT BTrgs,,{< C{ t{r sr qf }F+q wq, E t@., n-w*e qrg+r-cq, {rsfi-e *
eTqqTfisT+{rfrtdr

3 ) stq,-d 3n{-+', q-K qf t-fl" mr tni ffiq sewE qe, <v*c wg+re-+, {rs+c fr
qTEeq-fi ftrt{r€r f(l

,_-j\ .rr€ g'rC-mt

::1.

7

gv ti.p.l.o.

4i .riqrrll* 3rrr. lfErF-ql
g['r€r.
iTq-q'rqEt- irflTd fldrc rqlq:s.
-rfiq rrctqrrt -Aq, q-r-il{T,, qrq ts.
T+r. rin-frr

Page 20 of 20


